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The Bar at which Gilmer and Rives practiced was a wonder- 
ful one in every way, not only for the local talent — that is to 

say the resident lawyers, but for those 
Albemarle Bar, VII. belonging to the same circuit who were 

regular practitioners at the bar. In the 
ten year period between 1820 and 1830 a large number of men 
who subsequently rose to prominence at the bar resided in 
Albemarle and Charlottesville, but two of the most prominent 
lawyers who practiced regularly at the Albemarle Bar were 
from the neighboring County of Augusta. It happens that 
these two men were respectively the great, great uncle and the 
grandfather of Thomas Johnson Michie, the present reporter 
of our Supreme Court of Appeals, and of George R. B. Michie 
and Armistead C. Michie, large stockholders of the Company 
which publishes the- Register. 

The one was Chapman Johnson, who in his time was prob- 
ably one of the greatest of Virginia lawyers. He was born in 
the County of Louisa on March 12th, 1799, and in a publi- 
cation of a recent date it was stated that he was of an 
obscure family. Nothing could have been more incorrect. 
His great, great grandfather was Col. Richard Johnson of Bills- 
by, Lincolnshire, England, who came to Virginia previous to 
1669, was appointed to the King's Council in 1696 and died in 
1698. His great grandfather was Thomas Johnson, who mar- 
ried Ann, daughter of Nicholas Meriwether, and was a mem- 
ber of the House of Burgesses at the sessions of 1718, 1720 
and 1722. His grandfather was William Johnson, Burgess for 
Louisa at the sessions of 1761-62-63 and 64. He resigned in 
May 1765, in order that Patrick Henry might obtain a seat in 
the house. His father was Thomas Johnson, "Minor" of 
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Louisa County, a member of a family long prominent in that 
County, King William, and King and Queen. So it will be seen 
that Mr. Johnson was a man very far removed from obscurity, 
from a family standpoint. His father lost most of his fortune 
and he commenced life therefore not under the most favorable 
circumstances from a moneyed standpoint. He attended Wil- 
liam and Mary , College, graduating in 1802, and commenced 
practicing law at Staunton, soon obtaining prominence at that 
bar. 

From 1805 to 1831 he was a member of the State Senate and 
was very prominent in the Convention of 1829-30, as a leader 
of the White-Basis Party. In the war of 1812 he served as a 
captain of a volunteer company and as aide to Gen. James 
Breckenridge. 

Mr. Johnson qualified at the Albemarle Bar very soon after 
he commenced the practice of law in Staunton and attended the 
courts regularly until he removed to Richmond in 1824, where 
he speedily obtained the first rank at that Bar and state-wide 
fame as an advocate and counsellor. He was one of the most 
hardworking and studious lawyers in the state, a man of great 
dignity, courteous with the ease and polish of a true gentle- 
man, both at the bar and in private life. His mind was logical 
and argumentative — not only comprehending the prominent 
points of a subject with ease, but gifted in power to impart 
the clear and full understanding of a case to his listeners. His 
style as a speaker was clear, strong, forceful and earnest, his 
manner gaining in enthusiasm and his voice in energy and 
strength as his oratory grew in eloquence. In spite of the dis- 
tance from Richmond and the hardship of travel in those early 
days he continued to attend at intervals the Albemarle courts 
and was retained in some of the prominent litigation at that 
bar. He was exceedingly devoted to the County of Augusta, 
and purchasing a farm near Staunton known at "Bear Wallow", 
he made it his regular family summer home, and enjoyed there 
his seasons of summer relaxation amongst many warm friends, 
with all the mirthful elasticity of youth. In 1806 he married 
Mary Ann Nicholson, of Richmond, and by her had four 
children. He died in Richmond on July 12th, 1849. Tradi- 
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tions of his great ability as a lawyer and as a cogent, strong 
reasoner were still extant at the Albemarle Bar when the writer 
came to the Bar in 1874. 

Qualifying a short while after his uncle Chapman Johnson, 
Thomas Johnson Michie was for a long time a prominent figure 
at the Albemarle Bar, though residing at Staunton. He was 
born in Louisa County, April 9, 1795, and was of Highland 
Scotch descent. His great grandfather John Michie, having 
taken the side of the Pretender during the Revolution of 1715, 
was captured and given his choice between a firing squad and 
transportation to Virginia — very wisely accepting the latter. 
The tradition is that he and a young man named Watson were 
in line drawing from a hat the black bean which meant death 
and the white bean which meant transportation. Tradition 
does not say which was the generous one of the two, but either 
Watson or Michie drew a white bean and the one first draw- 
ing the white bean being a bachelor, handed it to his friend, a 
married man, and told him he would take another chance. He 
was successful a second time and the two friends came to Vir- 
ginia together. Descendants of both are today living in the 
County of Albemarle and City of Charlottesville. His father 
was Patrick Michie and his mother was a daughter of Thomas 
Johnson of Louisa and sister of Chapman Johnson. Mr. 
Michie was a student at Staunton Academy and studied law 
in Staunton in the office of his uncle Chapman Johnson. Upon 
the removal of Mr. Johnson to the City of Richmond irt the 
fall of 1824, Mr. Michie took charge of his unfinished business 
and rapidly advanced to the front rank of his profession, a po- 
sition which he retained until his death. 

Mr. Michie was elected Attorney for the Commonwealth 
whilst quite a young man. The Attorney "for the Common- 
wealth then represented every county in the judicial district 
and went regularly with the circuit court, prosecuting cases at 
each term of the court and being assisted by the Attorney for 
the Comrnonwealth of the county. Mr. Michie had the great 
good fortune to have as Commonwealth's Attorney for the 
County of Albemarle the distinguished lawyer Valentine W. 
Southall. He retained this position until the constitution of 
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1849 abolished the office of the District Commonwealth's At- 
torney, and Mr. Michie thereupon ceased to practice in Albe- 
marle with any regularity, although he was frequently retained 
in important cases in Albemarle County. 

Mr. Michie was a man of the very highest order of intellect, 
a powerful and shrewd advocate, forceful, fair, yet winning 
his way with strength of purpose coupled with a powerful le- 
gal mind. He was retained for the prosecution in one or two 
very prominent criminal cases in Albemarle after ceasing to be 
Attorney for the Commonwealth, especially in the prosecution 
of a Catholic priest accused of murder, in Staunton. The case 
was removed to the Albemarle circuit whilst Col. R. T. W. 
Duke was the Attorney for the Commonwealth for that County, 
and Mr. Michie came over and assisted him in the prosecu- 
tion, and the writer has often heard Col. Duke comment upon 
the magnificent way in which he assisted in the prosecution of 
this case- For a while the fate of the priest hung in the bal- 
ance, but he was acquitted on account of a very reasonable 
doubt as to his guilt from a legal standpoint. 

Mr. Michie died on the night of June 11th, 1873. His son 
Henry B. Michie for a while lived in Charlottesville, editing 
with unusual ability one of the Charlottesville newspapers, and 
three of his grandsons aforementioned are now residents of 
that City. He was twice married. His first wife was Margaret 
Reed Garber of Staunton, and his second wife was Elizabeth 
Perin, widow of John Page. 



We do not suppose President Harding ever has the good for- 
tune to read the Register ; we cannot therefore claim the credit 
of suggesting, the eminently proper and 
Chief Justice Taft. fortunate selection of Ex-President Wil- 
liam Howard Taft as Chief Justice of the 
United States. But a perusal of our editorial on the late Chief 
Justice White will show just what we thought about it at that 
time. 

We believe the country, as well as the President is to be con- 
gratulated upon this appointment. As a judge of one of the 
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United States Circuit Courts Judge Taft evinced a peculiar 
fitness for the judicial position. His courtesy, impartiality, pa- 
tience and thorough familiarity with the law made him an ideal 
judge, and we believe that the added experience of the many 
positions he has since filled has given him a breadth of view 
that will make him an ideal Chief Justice. Fair minded, in no 
sense of the word a partisan, we believe he will approach the 
great questions which are constantly coming up before the 
august tribunal over which he is called to preside, with an eye 
single to the great principles of justice and good government 
under the law. 



We must confess that the decision of the Supreme Court of 
the United States in the case of Burdeau v. /. C. McDowell — 

decided June 1, 1921 — fills us 
Is Not the Receiver as with amazement and regret. 
Bad as the Thief, Even if We do not at all wonder at the 
the Government Is the Re- somewhat strong language used 
ceiver? by J. Brandeis in concluding 

his dissenting opinion — a dis- 
sent in which Holmes J., concurs. The facts of the case are 
as follows : 

Henry L. Doherty & Company of New York were operating 
managers of the Cities Service Company, which company is a 
holding company, having control of. various oil and gas com- 
panies. Burdeau was a director in the Cities Service Company 
and a director in the Quapaw Gas Company, a subsidiary com- 
pany, and occupied an office room in the building owned by the 
Fanners' Bank of Pittsburgh. The rooms were leased by the 
Quapaw Gas Company. McDowell occupied one room for his 
private office. He was employed by Doherty & Company as the 
head of the natural gas division of the Cities Service Company. 
Doherty & Company discharged McDowell for alleged unlaw- 
ful and fraudulent conduct in the course of the business. An 
officer of Doherty & Company and the Cities Service Company 
went to Pittsburgh in March, 1920, with authority of the presi- 
dent of the Quapaw Gas Company, to take possession of the 
company's office. He took possession of room 1320; that room 
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and the adjoining room had McDowell's name on the door. At 
various times papers were taken from the safe and desk in 
the rooms, and the rooms were placed in charge of detectives. 
A large quantity of papers were taken and shipped to the 
auditor of the Cities Service Company at 60 Wall Street, New 
York, which was the office of that company, Doherty & Com- 
pany, and the Quapaw Gas Company. The secretary of Mc- 
Dowell testified that room 1320 was his private office; that 
practically all the furniture in both rooms belonged to him; 
that there was a large safe belonging to the Farmers' Bank 
and a small safe belonging to McDowell ; that on March 23, 
1920, a representative of the company and a detective came to 
the offices ; that the detective was placed in charge of room 
1320; that the large safe was opened with a view to selecting 
papers belonging to the company, and that the representative 
of the company took private papers of McDowell's also. While 
the rooms were in charge of detectives both safes were blown 
open. In the small safe nothing of consequence was found, 
but in the large safe papers belonging to McDowell were found. 
The desk was forced open, and all the papers taken from it. 
The papers were placed in cases and shipped to Doherty & 
Company, 60 Wall Street, New York. 

In June, 1920, following, Doherty & Company, after com- 
munication with the Department of Justice, turned over a let- 
ter, found in McDowell's desk, to the DeDartment's representa- 
tive. Burdeau admitted at the hearing that, as the representa- 
tive of the United States in the Department of Justice, he had 
papers which he assumed were taken from the office of Mc- 
Dowell. The communication to the Attorney General stated 
that McDowell had violated the laws of the United States in 
the use of the mail in the transmission of various letters to 
parties who owned the properties which were sold by or offered, 
to the Cities Service Company; that some of such letters, or 
copies of them, taken from McDowell's file, were in the pos- 
session of the Cities Service Company; that the company also 
had in its possession portions of a diary of McDowell in which 
he had jotted down the commissions which he had received 
from a number of the transactions, and other data which, it is 
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stated, would be useful in the investigation of the matter before 
the grand jury and subsequent prosecution should an indict- 
ment be returned. 

Under these circumstances McDowell filed a bill in the Dis- 
trict Court of the United States, praying an injunction against 
the use of these papers, and the return of them to him, and 
an order was made restraining Burdeau, Special Assistant At- 
torney General, the Department of Justice, its officers and 
agents, and the United States Attorney, from presenting to the 
United States Commissioner, the grand jury, or any official 
tribunal, any of the books, papers, memoranda, letters, copies 
of letters, correspondence, etc., or any evidence of any nature 
whatsoever secured by or coming into their possession as a 
result of the knowledge obtained from the inspection of such 
books, papers, memoranda, etc. 

In his opinion the district judge stated that it was the inten- 
tion of the Department of Justice, through Burdeau and his 
assistants, to present the books, papers, etc., to the grand jury 
With a view to having the petitioner indicted for the alleged, 
violation of § 215 of the Criminal Code of the United States, 
and the court held that the evidence offered by the petitioner 
showed that the papers had been stolen from him, and that he 
was entitled to the return of the same. In this connection the 
district judge stated that it did not appear that Burdeau, or 
any official or agent of the United States, or any of the De- 
partments, had anything to do with the search of the petition- 
er's safe, files, and desk, or the abstraction therefrom of any of 
the writings referred to in the petition, and added that "the 
order made in this case is not made because of any unlawful 
act on the part of anybody representing the United States or 
any of its Departments, but solely upon the ground that the 
government should not use stolen property for any purpose 
after demand made for its return." Expressing his views, at 
the close of the testimony, the judge said that there had been 
a gross violation of the 4th and 5th Amendments to the Fed- 
eral Constitution ; that the government had not been a party 
to any illegal seizure; that those Amendments, in the under- 
standing of the court, were passed for the benefit of the states 
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against action by the United States — forbidden by those 
Amendments, and that the court was satisfied that the papers 
were illegally and wrongfully taken from the possession of the 
petitioner, and were then in the hands of the government. 

The Supreme Court now takes the very narrow and in our 
judgment shocking view that the Government — the receiver of 
stolen goods, knowing them to be stolen, would not only de- 
cline to return them to their lawful owner, but would use them 
to prosecute him. 

Let us suppose that a thousand dollars in gold were stolen 
and had been turned over to the Government by the thief, and 
that the Government had offered a thousand dollars reward to 
apprehend the owner of the gold for the crime of murder com- 
mitted on the high seas: Would the Government have the 
right to use this gold to pay that reward? Would they not 
have just the same right to do this as they would to use stolen 
papers? Is the Government on any higher ground as the re- 
ceiver of stolen goods than an individual? We do not wonder 
at the language of the dissenting opinion, which is as follows: 

Mr. Justice Brandeis dissenting, with whom Mr. Justice 
Holmes concurs . 

"Plaintiff's private papers were stolen. The thief, to further 
his own ends, delivered them to the law officer of the United 
States. He, knowing them to have been stolen, retains them 
for use against the plaintiff. Should the court permit him to 
do so ? That the court would restore the papers to plaintiff if 
they were still in the thief's possession is not questioned. That it 
has power to control the disposition of. these stolen papers, al- 
though they have passed into the possession of the law officer, 
is also not questioned. But it is said that no provision of the 
Constitution requires their surrender, and that the papers could 
have been subpoenaed. This may be true. Still I cannot be- 
lieve that action of a public official is necessarily lawful be- 
cause it does not violate constitutional prohibitions, and 
because the same result might have been attained by other and 
proper means. At the foundation of our civil liberty lies the 
principle which denies to government officials an exceptional 
position before the law, and which subjects them to the same 
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rules of conduct that are commands to the citizen. And in 
the development of our liberty insistence upon procedural reg- 
ularity has been a large factor. Respect for law will not be 
advanced by resort in its enforcement, to means which shock 
the common man's sense of decency and fair play." 



As a general thing we are never surprised at anything that 
comes from a New York court or a New York lawyer; but the 

action of Mr. Justice John Ford, 
A Judge against the Judges, one of the Supreme Court Jus- 
tices of New York, taken in the 
Supreme Court of Brooklyn within the past month has simply 
amazed us. Not that we think the learned justice may not be 
right, but he has certainly adopted a most novel and unpre- 
cedented way of getting a remedy for his grievances. Let us 
say en passant that the Supreme Court of New York is not 
The Supreme Court in our sense of the word. The Court of 
Appeals in New York is the court of last resort. The Su- 
preme Court judges are equivalent to our nisi prius or circuit 
judges, and under Sec. 2 of Article VI of the Constitution 
the judges of the Court of Appeals assign the Supreme Court 
judges to try the various cases pending in the Supreme Court's 
various divisions. 

It seems that Justice Ford came to the conclusion that the 
Appellate ^Division was not treating him fairly in the assign- 
ments given him and his fellow justices, so he filed a bill for 
an injunction in the Supreme Court in Brooklyn which con- 
cludes as follows: 

"Wherefore the plaintiff demands that the defendants be en- 
joined from continuing their unlawful discrimination 
against him, that they be required to exercise the power 
conferred on them by Section 2 of Article VI of the Con- 
stitution in accordance with the true spirit and intent of 
that instrument, that they be directed, in making assign- 
ments of Justices of the Supreme Court, to do so in such 
manner as will afford plaintiff opportunity to perform all 
the functions of his office by doing his fair share of all 
the work of the Supreme Court, and that plaintiff have 
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such other and further relief as may be found to be just 
and proper." 

Justice Ford names as defendants Presiding Justice Clarke 
and Justices Laughlin, Dowling, Walter Lloyd Smith, Page, 
Merrell, and Greenbaum, "as a board or body exercising the 
power to assign Justices to hold terms of the Supreme Court." 

His complaint says that the defendants "claiming and assert- 
ing the absolute right and power to assign each Justice to such 
class of court work and at such times and for such periods as 
to the defendants in their unqualified discretion seem desirable, 
have so assigned the plaintiff annually for fifteen years over 
his protest and in abuse of any discretion lawfully vested in 
them, and in so doing they have unlawfully discriminated 
against him and in effect prevented him from fully performing 
the functions of his office and withheld from him the oppor- 
tunity to fully enjoy the advantages, the honor and the dignity 
of his position as a Justice of the Supreme Court." 

Justice Ford attached to his complaint a table showing his 
assignments from 1907 to 1921 and alleges that he has been 
assigned to the trial of tort and contract cases for a greater 
share of the time than a "fair division of the work of the 
court called for," and has been assigned to special term and 
other work for a shorter time than was fair. The complaint 
alleges further: 

"That the work of the court which is most desirable and 
interesting and which requires the highest qualifications 
in a Justice and the widest knowledge of the law is done 
in those parts of the court from which plaintiff either has 
been entirely excluded or to which he has not been as- 
signed during a fair share of the time. 

"That plaintiff is informed and verily believes that the de- 
fendants intend to continue such discrimination against 
plaintiff in the future. 

"That Section 84 of the judiciary law in so far as it seems 
to authorize such acts of the defendants is unconstitutional. 

"That plaintiff has suffered and will continue to suffer great 
and irreparable damage in the premises by such unlawful 
discrimination and by being prevented by the defendants 
from doing his fair share of the work of a Supreme Court 
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Justice in all the branches of such work for the perform- 
ing of which he was duly elected and duly took bis of- 
ficial oath. 
"That the discriminations practiced by the defendants against 
plaintiff have damaged him in his reputation and standing 
as a lawyer and a jurist by holding him out to the bench, 
the bar, and the public generally as lacking in fitness and 
qualification to perform the duties of his office, and that 
the members of the bench, of the bar, and the public at 
large are thus caused to believe that plaintiff is lacking in 
fitness and qualification." 

The tables attached to the complaint were submitted to Gov- 
ernor Miller before he took office, in connection with a request 
by Justice Ford for an amendment to the judiciary law to 
prevent alleged discrimination against him by the Appellate 
Division. The amendment suggested was not passed. 

The question that puzzles us is to know how the inferior 
court is going to enjoin its superior. If the injunction is 
granted and the Appellate Court appeals, who grants the ap- 
peal and what tribunal tries it? Who is to say whether the 
discretion in assignments has been abused ? Can the lower 
court say so? And is it not a matter for impeachment, not for 
litigation? We have no answer ready for any of these ques- 
tions and await the result with much interest. 



